IN THE ClRCUiT COURT OF KANAWAH COUNTY WEST VIRGINIA

CONNIE SUE WHiTESiDE

Petitloner, - _ | _ |
v. o -' N " CIVIL ACTION NO.E01-D-172=
MICHAEL BRENT WHITESIDE, - . =1 7
' ' Respondent ' B ' el -
ORDER w
= “
(e

The petitlon for appeal of fi nai order dated November 29 2006 filed by
Connie Sue Whites:de by Counsel on December 7, 2006 and assngned to the_ .
: unders:gned Judge is hereby DENIED

This appeal is DISM!SSED from the Clrcuat Court docket and certified
copies of this- Order shall be sent to the foiiowmg

Steven L. Thomas, Esquire -
‘Kay Casto & Chaney, PLLC
Post Office Box 2031
Charieston West Vlrgmla 25327

Michae! B. WhItESide
310 Wise Drive
Malden, West:Virginia 25306

W. Bradiey Sorrelis Esquire
Robinson & McElwee, PLLC
Post Office Box 1791
Charleston, West Virginia 25326

DATED: December 11, 2006

At g ety
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IN THE FAMILY COURT OF KANAWRA COBNTY, WEST VIRGINIA

INRE THE MARRIAGE OF:  ZIGHOV30 AHI:GLO
S E RPN ALGATSON, CLERK
. CONNIE SUE WHITESIDE, m@%dﬁ‘.‘macun COURY
 Petifoner/Plaintiff, | |
v o R ~ Civil Action No. 01-D-179

* MICHAEL BRENT WHITESIDE,

Res.pondent, |
and
 EQUITY HOLDINGS, LLC,
E Defendant.

"ORDER

.-At_a hearing heid pursuant to notice on Octobe_r 2, 2008, the Court considered - .

competing dispositiyé motions filed by the plaintiff, who is now known as Connie Varhey, ahd
. the defendan_t, Equity Holdings, LLC. Thés_é_ motiqhs wer'e.the plaintiff's Motion to Set Aéide
Tfénsfar of Properfy' fo Third Party and _Enforce Finai Order'(“the Motion o Set .Aside"’)-.
and Equity__Ho_idingé.’ Ame_ri.déd Motion to 'Di.smiss (‘the Motion to Dismiss’). Ms. Varney:
abpeared in persdn and by her counsel, Steve_h L. Thomas. Equity-Hc.Jl.din.gs_ appeared by its
prihcipal, Kéht J. Géorge, and by its counsel, W. Bradley Sofrells.

At Es.sue'.in thfs matter is tiﬂ_e to-a.ohe-ﬁalf Qndivided interest in some 19 acres of real
property (“.fhe _P_roper'_ty")., which is cbrhprised of fiQe lots in Nortﬁ Charles{on, West'Virginia. _
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The Property was acquired by Michae! and Connie Whiteside in 1996 Motion to Set Aside
_at 1. The parties agree thatthe Property is contrguous to a tract of over 200 acres that Equrty -

' Holdrngs purchased in June of 2003 from the Trustee in the Wh |tesrde S Chapter 7 bankruptcy :

_case They also agree that in November of 2003 the Chapter 7 Trustee attempted to selt the

Property to Equrty Holdtngs but that the proposed sate felt apart in the face ofa competrng |
bid made by Ms. Varney Because erther sale woutd have netted only $1 000 for the

Bankruptcy Estate, the Bankruptcy Court suggested that t_h_e .Trustee should take the cours_e .

of “abandoning [the Lots] and leaving the parties o their own.” Exhibit F of Motion to Set

Aside at 21._.. The Court is advised that the Trustee.did aba_ndon the Property'in_;}'uly of 2004

* and later that month Michael Whiteside sold his one-half undivided interestto Equity Holdings.

At the time of that sale there h'adi"been no Order entered under Article 7 of Chapter 48 of the

‘West Virginia Code that defined the parties’ rights and interests under the doctrine of

' .equrtable drstrrbutlon The f:rst and only Order defrnrng such raghts and mterests was the Frnal |

- Order entered on February 1, 2005.

Based upon the apptlcable law, the parties’ written and oral argument and for reasons

‘-more fully stated upon the record, the Court makes the- foltowrng frndmgs of fact and .

' conctusrons of law;

1. Michael Whrtesrde sold his one-half undrvrded |nterest in the Property to Equrty'
Holdings on July 23, 2004. On January 7, 2004, at a hearing held in the United States
Bankruptcy Courtfor the Southern District of West Virginia, Equity Holdings, LLC was present .
(by its principal, Kent J. George, and its counsel, W. Bradley Sorrells) when Ms. Varney's’

‘counselasserted in connection with her upset bid for the subject property, that she had aright
- of offset by which she intended to take credit for unspecified amounts that she asserted were
owed to her by Machaet B. Whltesmte

, 2. Two Sectlons of the West Virginia Code are relevant to the claims agarnst and
defenses of Equity Holdings in this matter, §§ 48-7-108 and 48-7-304. For ease of reference
B ‘both Sectaons are set forth in full on Exhibit A of this Order




3. Atthe time of that sale to Equity Holdings, no Order had been entered in this
case that judicially defined any right, title or interests under the doctrine of equitable
dlstrlbutlon and no lis pendens had been recorded with: respect to the Property

4 At all times relevant {o this matter Equrty Holdlngs wasa “third party" wsthm the .-
meamng ofW Va Code § 48 7- 108 ' : -

5 As to Equity Holdlngs Connie Varnie had no rnterest or title in M}chaet :
‘Whiteside’s one-half undlv:ded interest in the Property when that mterest was soid to Equlty
Hoidings . , o 5

"6. - The sale of Michael WhlteSIde s one-half undlwded 1nterest in the Property to
Equity Hotd:ngs was supported by full and adequate consideration. ‘

7. Equtty Holdlngs was a bona fide purchaser of Mlchael Whitesides’ one-half -
undlwded interest in the Property, without notice of any fact or condition that would support
setting aS|de the sale under W.Va. Code §§ 48- 7 108 or 48 7-304.

8. Conme Varney and Equ:ty Holdmgs are co- owners of the Property, w1th each .
- ownlng a one-half undrvrded :nterest : : '

9. Connie Varney s remedy with reepectto Equity Holdings is limited to the relief
of partition, which is already the subject of CIVIl action between these partles (No 05- 021 59)
in the Clrcmt Court of Kanawha. :
| Accordmgty, it is hereby ORDERED
1. The Motion to Set Aetde is DENIED:;

2 The Motlon to Dismiss is GRANTED and Equzty Hotdlngs is hereby dlsmlssed'
' from thrs action with prejudice; and

3. A copy of this Order shall be delivered to the Honorable irene Berger,_, ae it
directly relates to Civil Action No. 05-C-2159, which she Ordered stayed
pending_this Court's resolution of the Motion to Set Aside.

The plaintiff's objections are hereby noted-and preeerved.
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TIRCUIT GURJAF KANFNIA GOLNTY, WEST ViRGRIA, .

ENTER: This 29" day of November, 2006

DURT THIS

OF SAIDC

Y
BE ST e | CM U&M MW

1, CATHY 5. GATSCHN, CLERK OF GIRCUIT COURT OF SAID COUNTY
AND N SAID STATE, DO HEREBY GERTIFY THAT THE FORE

- 15 ATRUE GOPY FRGM THE RECORDS OF SAMD COURT.
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k““mfm- | o 3 JANE CHARNOCK SMALLRIDGE Vo _gEene |
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~ INTHE FAMILY COURT OF I\ANA\\’HA COUN TY, WE ST VIRGIN{A | \ _/'fh‘

I ' o f?j;;ﬁ_‘l y
INRE THE MARREAGEOF o _ ' o T

CONNIE SUE WHITESIDE,

~ Petitioner,
v ~ CIVIL ACTION NO. 01-D-179
| MICHAEL BRENT WHITESIDE,

Respondent.

B Fi.\'.u,- ORDER

On the 5"’ day of Ianual v, 2003, cime the Pemlonel Conme Sue Whuesnde now Conme

© Sue Vauncy, in person and by counsel, Bz erly s. Sclby, and came also the Respondem Mlchae] '

Brent WhItCSIdL in person, pro se, forz hecumo in [hlS mattel Whe1eupon the Court heard )

‘the tesumony of the parties and the ar ouments of counsel and does hereby make the fol}owmo

.I"mdmtvs of Fact and Conc]uqmns of Law

L That the parties to this aci:on were divorced by Bifurcated Order Gmel’ed March

30; 2004, " o |
| 2. That the partics are the p Tonis  of Oﬂf«‘ {1) child, namely, Sar ah age 15 YEALS.

3. I“hat the pdlllbs have agros that Sarah is of an aUe to determine her own
parenting ‘:chedule Based upon Lhe pare : - schedule th?‘l has bee_n followed since “1? parties
‘have been separated;, the Court find tha: .'..'-; stndard shared ;ﬁreh[ing child Sl‘JP.PmT formula -
épplies. : |

| 4. n considering the mal.lcz' Sooiuld suppm'.t, the Court has considered thi—:foilowing
_z’gctors: | | |
. Mdl-hcf receives S - SQcLIf'il} D?‘S&h”“}’ income,
: b -~ The chilcl. does el oo 1]1;;'L!€i'i;\"l.ll]..\"e share of that bén-eﬂi.'

~ EXHIBIT
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m Bﬂ“kl uptcy Court Thus there is limie. if any propet‘ty to be d] v1ded thmuﬂh equitable

dlslnbutlon
6. By agreement of the partes. each party shall r-etain as his or her perSonaI property:
. that persona] nroperty whlch is currenti i his or her nossession and qha” watve anv interest to

thepmsondl pxope;ty cuuenllym the possession oi the othc:] S o P B :
Virginia, V&"ﬁiCh'proper@ has been valued »vithe Bzinki*uplcy Court at $15,000. Both parties have

'properly {or non-payment dﬂa,\'es, $2.5 ~30m aliomey’s [ees for Atlemey Steve Thomas who

¢ Theu, 15 N0 pd] ciling ]'}.I.d.]] as the child ; 1$ oid (,nouuh to delenmno when
th“ and how she chooses to spend her free ume Thele are no ddy care expenses.
_ d _ The father is educated as a nnnmo engmeer He no longel works in that
mdUStW 311(! Is wmkm\:r bc]ow h1s capablhtles at CASCI n custorner service, |
e.  F ather makes app*oumately $ 16, 000 per yea1 at CASCIL He admns to
“’011{111g on the side as a mmmg enomeer and/or consultant and esumates that he make $20,000
on the sndc '

f. The Court was. 1ml1ned to make a spemﬁc ﬁndmg that the fatuer IS

u“dc‘c'”"’fo)’% 50 a5 'to reduce availabie '37*10'"1* for Chﬂc support purposes and wnuld have
unputt,d dddl[lO]la] income on top of the admitted $1,610.27 per month from CASCl and the
dddltlondi 51 666 ﬁom consultant wark. bt the father has agrecd to pay additionai child supp,or_t '

bdsed upon income of $75,000 pel year..

g  The father also pas all lumon costs at the chlld 8 puvate school.

AT e ten b n g e e n sy

h. The chlld suppor’ formula would yleld an obhcatlon of $438.09 per:

monlh but Fathel has aé,reed to continte paying §660.00 per monih

S The Cou11 finds that the parties to this mdtter have reccmly concluded proceedings

7. There exists one pl_ece o< eal estate subject Lo equitable disiribution. that being

lots 62, 63, 64, 95 and 96 located at W2 vod Addition, Charleston, Kanawha County, West

sllpuld&d that the value oflhls p]opcm 3 \’l 000, The wife sceks an offset agamst the

hu"hdﬂd § lllltle%l I this plopexty of K\--, 1 for one—half(}/2) o_f'her redemption of said




| u,plesunul hu m protecting her interest in. lhIS pmpeﬁy befo:c: the Bdl‘l]\l uplcy Court and $4,000

: foz onehalf (”?) the value of the Bald\\m orand pxano Izsted by the husband as an asset in :
Banﬂquptcy Court then sold by him. The Court finds that the wife is enutled to these off’—sets '
agamsl the husband 'S 111tcx ests in sald proper’ty In the mtelest of Settlmc this htlgatlon the
husband has stated on the reco:d that he has no Ob_] ection to executmg a deed conveym& his -
111terest in‘this property to his- ex-wife. Robert Fletcher, an attomey practicing before the Bar of
this Cou:l is hereby appomted specml commissmner to execute the transfer of said prOpeﬁy
should the husband fail to do s0.

A ]]‘C Cuul‘t ﬁ]ds 111 ata prior hearing 1n this mattcn numc!y on April 25, , 2001,

this Couﬂ cLWcHdC,d lo Petitioner lempm ary aiunon)’ in the amount of $200 per ‘month beommng

Md}’l . However, no tcmpomrv prder to this effcct wWas ever cntered Late1 on Septembel

17, 20(}1 the Court modlf ed this amount to $500 per month In- temporary ahmony cominencing - "

OCtOber 2001, A"c:un howevex no ofder was entered. The parties avlee dl]d stlpulate that the
husband voluntar:]y pa1d $500 per momh n temporary ahmony unti] February 2004. The Court
finds that in | chruar y 2004 the husbam led a: Peutlon to Modlf y Ahmony and Child SUppOlt
- Huosband hdS mmmucd 10 pay ch]id sup Rl 0f$660 pu momh which is $220 per month mo:c

than he wouic[ he u,qun ed to pav unde* e emstmc founula 11 'W'cst Vugmla The wife has

. dlmOUﬂLLd to the Couri that she is nots2exing any 1elmbm sement fm hack pay of ahmony for Lhc N

period. ﬁom February 2004 to ’Lhe presei. The Court ﬁnds undc—:r all these circunistances tha_t no

award of back ali mony'is appmpriate in s czise. : )
9. The wife seeks pumam o ﬂlmcm\* m 11115 maltu Tlie husband argues th.a the

wife 18 not Cﬂhlled lo any ahmony be\ ond \vhat he has aheadv pdld ‘In cons]dennv tlus matter

the Court hag u,\dmmcd those :”dclcn‘: covalned in West ermia Codc §48 6-301 and mdl\es the

following Ymdmgs of Fact dnd CO]]CI!ES'.C'.‘-..\' of L:am.
a. Tlml ihc partics .o s action were prey tously it zled fora pcuod of ten
(10 \u;s divorced lus thin one (1) vezrand thn remarried for # period of six and a half

(6 172) years, However, for the purposes of dclcrmming alimony in Lhis matter this Courl will
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only consider the second marriage af ¢ | 2 years, which is not a marriage of particularly long
‘ b : ) . D : . . = .
duration. |
‘b, - There isa d:sp rirv of meome belween the par tles The wife currently
recewes $] 420 in Socxal SCCUI‘]Iy D1s 11htv income. Thxs sum.is ﬁxed and there is no actxon
that can be taken by the wife to Increass: hEI ulcome absent some chcmrre n cucumstances thh |
1cspect to her health:
o Dm ing the peno: of the mamage the husband had a 10p income of
gh his
. $233 ,000 per ycar while he current]\ €3S applommatelv $35,000 per year through hi
cmpioymml al CASCT and ‘c*dmond‘ :s_wultmt‘ -1c0me.r_ _ | ) )
d The Court finds 2t the husband is a mining engineer, but that he no
- longer works in that industry and 15w :%.ng bclow his earming capaci )
e Thei 1nc0me eariny abxlny of the husband is greater than that of the Wlfe
| eas the
: based upon his Lduc&uoml dek‘TIOUIL .kammg, employment dnd WOI]\ experlence wher a
wife’s mcome is hm1ted to the moneyv s'z_:e_ receives th_rough SSI ' |
f | The standard 0.':' -wing of both parties has been greatly decreased when
compared 1o thal durin g thewr marriage. | _ | |
o No additional 1.-ng would further the earning capacity of the wife due
to her current health conditions. _ _
ho Both hushand sv wile are 48 vears old.
i " Due o the hank™ .- TICV, the dlqtrzbutmn of marital mopertv mn thIS case does
- not effect the issue of alimony:. _ _ | _
-i The Court finds - Tt factor-as between the parties tobe applicable in

this case,

10 B-mcd up(m all mg forcaoony factors. the Court finds that $200 per month in
. - Ll . . [ 1 - x !
Ltlmmnv 1S appropriate in (his case ans <7« kl\ commencing Idnum'y 1. 2005 and on the first-
day OrLdCW 0 month Lhuc,df{u until the 2 shali either dlb or remarry or until further order oflhls

Court.




Wi 1LRETORE having made i he lmwomt‘ Findings of Fact and C()11-CIQ'51;L)115 of Law it is
hexeby ORDERED as follows o _ | . |

' 1_ Based upon the parentm g schedule that has been followed smce the pdl‘tles have

been separated, the Petluoner is hereby aeswnatcd the pnmai y custodial parent for purposes of

. State and Federd] law

2_' Fathel shali pay unto the mother the sum of $660. OO pcr month in child support

unti the ch]ld c;hal] attam the age ofl vears or shall graduate from hj gh school whlchevez sha[] '

- later occur.

3. Each party ‘-hd]i retain as hi¢ or her personal property thut personal property “’thh

18 currenl]y in his or her possessmn and shall waive any interest to the personal PIOPGHY CU“C“UY

in the possession of the other.

Thele ex1sts one piece of real estate Subject to eqmtable dlstn bution, that bem0
lots 62 (,q ()4 95 and 96 ]ocated at V\ Hiw ood Addmon C‘hal]eston Kanawha Counly, WLS[

V1r0n1aa Husband shall execute a deed conveylll“ hls mtcrest m thls property to his ex- Wlfe

Robut I letcher, an attomney p]"acllc,m“ perore the Bar of this Court, is hcrc-:bv vpomled SPLCIdl |

| comnnsb:oncx to execule the tr ansfel of said PIOP‘JT}’ ShOUId the h“Sb‘md faﬂ todo so.
5. Husband shall pay unto Wite permanent ahmony in the amount of $200 per month

' commencmo lanuary 1, 20{)5 and on the 7itst dav ofeach month thereaﬂer until the wife slml
. uthu dle or remany or uniil funu,r oréor of this Court, _
This'is g Fma] Ordel whlch any party may appcal An appeal ofthzs O]dCl must be filed
" in the Circuit C‘lelk 5 Ofﬁce of this cou A pml\ to this Order. may appedl to the Ci Ireuit Comt
| n”an appeal is filed w1t[11r1 30 days. of the Sute ot" entry ofthis Fma] Order. Ifbol'h parties fil'e an
dppmf to the Supzeme Courl within 14 Jovs of the date of entry of[hls Oldu the ]'JcIIL]Lb may

jpedl duecliv to the Supreme Court. | [7.oniv one mmf timely ﬁ?es an appea] to tk Supmme

Courl that appeal wil] be uecucd as apesnon for dppcdi to the Circuit Coml
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“1(, Clireuit Ciexl\ is hucby ORI,Z."\E

COII]]]C Suc Vd: ncy llu ou0h her cc}unsel

Wlntemde at his lasi

Presented by,

Beverly S

| Selby ™ (WV Bar )
1200 Boulevard Tower
1018 Kanawhy' Bouievard Eadi -

C harleston, We
(304) 342 )41 i

Din; 2 f oS
Cartifio coplos ser 10-
caunsal of record
— e, e
—~&other 3T
{Pleess indicglo)

By o
it Sl class mail

i the ddd] €58 hsled below and to chhael Blem

“known address of 3 i Wlse Dnve Malden West Vliolma

méﬁm&

“Jane Charnock Sm'tllndoe Tudm_

Date:

st VI!“IIH_& 25301

2& s

STA'I'EOFWESTWRGHA .
OF EAMAWHA S5 -
%S GAYSON, CLERK OF D HCUITGOI.HTO

AND IN SAID STATE, DD HEREBY CERTIFY THA

T THE FOREGO
154 TRUE GOPY FROK THE RECORDS OF SAID GOt <
GIVEN UNDE AL OF SAID CopiTTHis |2
o
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Do p.l‘ovidr‘: a-certified copy of this Order to

“@‘%
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